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This is in response to the reply brief filed 3/29/07 appealing from the Office action 
mailed 4/20/06 and the 1/22/08 Order Returning this application from the Board of 
Patent Appeals and Inteferences. 

(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
now correct. 
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(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

CN 11 58903 A 9-1997 

CN 861022 A 3-1988 

4,135,941 Skalny 1-79 

Concrete Manual , A Water Resources Technical Publication, A Manual for the 
Control of Concrete Construction, 8th Edition Revised (1981) US Dept. Of The 
Interior- Water and Power Resources Service 

Concrete Making Materials , Popovics 1 979 

(9) Grounds of Rejection 

The following NEW ground(s) of rejection are applicable to the appealed claims: 
GROUND(S) OF REJECTION 

Claims 1-4 and 7-32 are rejected under 35 U.S.C. 102(b) as anticipated by or, in 
the alternative, under 35 U.S.C. 1 03(a) as obvious over CN 1 1 58903 and CN 861 06022 
alone or in view of Skalny et al. (US Patent No. 4,135,941), Concrete Manual, or 
Popovics (Concrete Making Materials). 
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35 USC 102/103 : 

CN 1158903 A teaches the appellant's claimed pellet and process of making this 
pellet. CN '903 teaches a cold cured pellet comprising iron concentrate (iron "ore" which 
is iron oxide in amounts of 64-77 wt%), non-coking coal in amounts of 13-24 wt%, and 
cement clinker in amounts o f 10-18 wt%. Overlapping ranges of amounts would have 
been prima facie obvious to one of ordinary skill in the art. 

CN 86106022 A also teaches a pellet and process that would appear to meet the 
limitations of the applicants' claimed invention (see claims). 

For the primary references above, overlapping ranges of amounts would have 
been prima facie obvious to one of ordinary skill in the art. 

The appellant amended his claims after final on 7/13/07 (entered by examiner) 
and inserted the following into claim 1: 

the cement clinker contains about 50% by weight or more of tricalcium silicate, the 
cement clinker contains tricalcium silicate and tricalcium aluminate in a ratio of from 
about 5:1 to 10:1. 

However, this amount of tricalcium silicate and ratio of tricalcium silicate (C3S) to 
tricalcium aluminate (C 3 A) is conventional or typical for Portland cement clinkers. 
Skalny et al. '941 teach an amount of tricalcium silicate (C3A) greater than 50% by 
weight with an amount of 65.2% (Raw Feed A corresponding C3A amount of 6.7 wt%) 
and 70.0% by weight tricalcium silicate (C3A) (Raw Feed C corresponding C3A amount 
of 10.7 wt%). Both these ratios of of tricalcium silicate (C 3 S) to tricalcium aluminate 
(C3A) are within appellant's ratio of about 5:1 to 1 0:1 . 
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Concrete Manual (a basic concrete textbook) teaches for Type III Portland 
cements on page 47 (Table 5-Composition of Portland cements) that it contains a 
tricalcium silicate (C3S) amount of 56 wt% (thus meeting applellant's claim 1 limitation of 
greater than 50 wt% tricalcium silicate) and an amount of tricalcium aluminate (C 3 A) of 
12 wt%. 

Popovics (Concrete Making Materials-another concrete textbook) teaches like 
Concrete Manual that Type III Portland cement useful for high early strength cement 
(see Table 2.3 on page 14) contains the same amount of tricalcium silicate of 56% and 
tricalcium aluminate of 1 2% and thus meets the limitations for amount of tricalcium 
aluminate and the appellant's C3S/C3A ratio of about 5:1 to 1 0:1 . 



(10) Response to Argument 

The examiner has responded to three points of argument with the third being 
new points of argument relating to Portland cement clinker properties. The previous two 
points of argument repeat arguments and were addressed already by both appellant 
and examiner. 

1) Cement Clinker Particle Size Ranges : 

The examiner again maintains that CN 1 158903's teaches the appellant's 
limitations. CN '903 teaches the cement clinker particle size or granularity of 12 
microns (0.012 mm) or below (thus including 0.08 mm) accounting for 90% or more 
of the total volume of the cement clinker particles. The appellant also again repeats 
arguments alleging criticality or unexpected result with respect to their particle size 
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by repeating again their position that variations in particle size fineness size would 
affect the physical properties of cement (last paragraph, p.4 of 15 o their 8/24/07 
Reply Brief). Yet, appellant's assertions are not specific as to those properties that 
are affected nor does appellant actually provide experimental evidence or data 
showing their claimed particle size is critical or unexpected versus CN '903. 
Appellants merely provide a very general statement that is notoriously understood by 
one of ordinary skill in the cement art; namely, particle size affects physical 
properties of cement. Yes, that is true for cements and a multiplicity of other 
materials such as glasses, ceramics, plastics, organics, metal powders, etc. Particle 
size affects physical properties for most all or any materials. This general statement 
the examiner agrees is correct with yet it is merely stating what is apparent to one of 
ordinary skill in the art. It still fails to overcome the examiner's rejection. They again 
fail to provide the examiner with any evidence that their specific claimed particle size 
range provides any criticality or unexpected result over CN '903's particle size range. 
In fact, CN '903 teaches an overlapping particle size range. If CN '903 teaches 90% 
of total volume of cement clinker particles are 0.012 mm or below, it means this is 
even below that required by appellants in their claims of 90% of cement clinker 
particles of less than .08 mm Is not 0.012 mm of CN '903 prior art not smaller than 
.08 mm? It clearly is smaller. Thus, CN '903 meets appellants' claims limitation even 
with a smaller particle size and is prima facie obvious to one of ordinary skill in the 
art. 
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2 )Fluorite-is it excluded or not in CN '022 ?: 

Appellants repeat arguments from their first appeal brief that CN '022 teaches 
fluorite and because they claim the limitation "with the total weight of iron oxide 
containing material, carbonaceous reducing agent, and cement clinker being 100% (in 
independent claims 1 ,21 , and 30), fluorite would be excluded from their claimed 
invention. The examiner disagrees. Appellants admit on page 5 of 15 of their 8/24/07 
Reply Brief that comprising is open language since they do state "while the claims 
appear to use open ended language" yet they still hold the position that fluorite is 
excluded by the specific manner they claim their invention. This issue was settled in the 
Ex Parte Davis decision. Comprising leaves the claim open for the inclusion of 
unspecified ingredients even in major amounts . Ex parte Davis et al. . 80 USPQ 448 
(PTO Bd of App.1948). The examiner thus maintains the appellants' usage of 
comprising claim language opens their instant claims for fluorite inclusion and thus CN 
'022 still can be maintained as prior art. 
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3) Does the Examiner's Rejection meet Limitation of Portland Cement Clinker 
properties/amounts such as ratio of tricalcium silicate to tricalcium aluminate and 
amount of tricalcium aluminate is conventional for Portland Cement Clinkers : 

Appellants' claim 1 limitation for Portland Cement Clinker: 

—the portion of the dicalcium silicate contained in the cement clinker is less than 
about 20% by weight, the cement clinker contains about 50% by weight or more of 
tricalcium silicate, the cement clinker contains tricalcium silicate and tricalcium 
aluminate in a ratio of from about 5:1 to 10:1 ... — 

The appellants are referred to Table 5 (p.47of Concrete Manual ) or Table 2.4 on 
p. 15 of Concrete Making Materials -Popovics). Each teaches the following: 
C3S = tri-calcium aluminate C2S = di-calcium silicate C3A = tri-calcium aluminate. 

Both Cement Books teach that appellants are using conventional Portland 
Cement Type III clinker which has the following weight percentages: 

C 3 S C 2 S C 3 A C3S/C3A 

Type III Portland Cement 56 15 12 56/12=4.7 

Lets take each limitation and dissect what appellant is claiming: 

Appellant claims "portion of dicalcium silicate contained in cement clinker is less 
than 20% by weight". Type III Portland cement teaches 15% thus meeting this 
limitation. 
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Appellant claims "the cement clinker contains about 50% by weight or more of 
tricalcium silicate". Type III Portland cement teaches 56% thus meeting this 
limitation. 

Appellant claims "the cement clinker contains tricalcium silicate and tricalcium 
aluminate in a ratio of from about 5:1 to 10:1". The provided percentages for Portland 
Type III cement teaches that C3S/C3A ratio is 4.7%. This thus meets limitation of "about" 
5:1 for C3S/C3A ratio because 4.7 is "about" 5. Note that "about" permits some 
tolerance. At least about 10% was held to be anticipated by a teaching of a content not 
to exceed about 8%. In re Avers . 154 F 2d 182, 69 USPQ 109 (CCPA 1946). A 
pressure limitation of 2-15 PSI was held to be readable on a reference which taught a 
pressure "of the order of about 15 PSI." In re Erickson. 343 F 2d 778, 145 USPQ 207 
(CCPA 1965). 

The appellants appear to admit that the secondary references of Skalny, 
Concrete Manual, and Popovics do teach the specific ratios of amounts for components 
of Portland cement clinker in the last paragraph on p. 5 of 15 of their 8/24/07 Reply Brief. 
The appellants argue that these secondary references do not teach self reducing cold 
bonded pellets. In response to appellant's arguments against the references 
individually, one cannot show nonobviousness by attacking references individually 
where the rejections are based on combinations of references. See In re Keller, 642 
F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 
USPQ 375 (Fed. Cir. 1986). The examiner's point is that appellants are not addressing 
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the combination regarding "self reducing cold bonded pellets". This feature or limitation 
is within the teaching of the primary references and thus meets their instant claims. 

Skalny teaches a general teaching of Portland cement clinkers and their amounts 
(see Table 5, lines 15-20). It is not relevant or pertinent whether or not Skalny adds a 
flux mineralizing agent Appellants do not focus on the specifics of what part of this 
reference is using for his rejection. Appellants should note that the Skalny's teaching 
regarding amounts of the conventional ingredients of Portland cement clinker in Table 5, 
lines 1 5-20 was the only portion of this reference used for the specific purpose to show 
that appellants' amounts and ratio of amounts for Portland cement clinker are 
conventional in the art. 
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The appellants would appear to concur with the examiner in noting that Concrete 
Manual and Popovics teach Portland cement types I through IV and acknowledge 
they are typical or conventional Portland cements. It is the examiner's position that 
appellants use conventional Type III Portland cement clinker which is a commonly 
used in the art. It would appear that the primary references (CN '903 and CN '022) 
do not explicitly teach the specific type of Portland cement clinker but generally 
teach "Portland cement clinkers". Yet, it is the examiner's position that appellants are 
using a conventional Portland Cement Clinker by using Portland Type III cement and 
thus the use of a particular Portland cement would have been an obvious design 
choice for one of ordinary skill in the art which is thus met by the combination 
rejection. 

The appellants finally argue in their last sentence on p. 5 of 1 5 of their Reply Brief 
that the secondary references do not teach "all" the limitations of their instant 
independent claims. Again, appellants argue references individually (secondary 
references) and do not argue the "combination" of references. It is the examiner's 
position that the combination rejection is proper and meets the limitations of 
appellants' instant claims. It is the examiner's position that he has fully responded to 
applicants arguments in the 8/24/07 Reply Brief and the application is now ready to 
be returned by a decision by the Board of Appeals and Patent Interferences. 



/Paul Marcantoni/ 

Primary Examiner, Art Unit 1793 
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Conferees: 
/Jerry A Lorengo/ 

Supervisory Patent Examiner, Art Unit 1793 
J. A. Lorengo, 
SPEAU 1793 
/Christopher A. Fiorilla/ 
Chris Fiorilla, TQAS TC1700 



